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PRELIMINARY STATEMENT
In its July 29, 2008 Memorandum Opinion and Order, the Court erroneously held that an active, independent, unconflicted and properly incentivized board of directors that achieved an “undeniably fair” price in connection with a merger negotiated at arm's-length with an independent third party may nonetheless have acted in “bad faith” by not being “more proactive” in discharging its Revlon duties. By so ruling, the Court improperly expanded the concept of “bad faith” under Delaware law, and circumvented the Company's exculpatory charter provision based on 8 Del. C. § 102(b)(7), which would have otherwise warranted a complete dismissal of this action.

Indeed, by allowing Plaintiff's Revlon claims to survive summary judgment, the Court has conflated a duty of care violation ( i.e., failing to inform one's self of all available material information) with a violation of the duty of good faith ( i.e., intentional misconduct, or conscious disregard of a known duty). In doing so, the Court has misconstrued the Delaware Supreme Court's decision in Stone v. Ritter, and failed to even mention the seminal Delaware Supreme Court decision that defines director “bad faith” - In re the Walt Disney Company Derivative Litigation. 911 A.2d 362, 369-70 (Del. 2006); 906 A.2d 27, 63-65 (Del. 2006). These important Supreme Court decisions squarely hold that conflating the duty of care with bad faith would violate Delaware law and eviscerate the policy and purpose of the Legislative decision to adopt 8 Del. C. § 102(b)(7) to immunize directors from monetary damages for breaches of the duty of care. Put simply, as the Delaware Supreme Court held in Walt Disney, “[t]here is no basis in policy, precedent or common sense that would justify dismantling the distinction between gross negligence and bad faith.” 906 A.2d at 66.

The Court's ruling has created an unanticipated, enormous exception to Section 102(b)(7) in the Revlon context, and has expanded the concept of bad faith director conduct in contravention to what was previously understood by practitioners and commentators alike to be established Delaware Supreme Court precedent. In fact, the decision - which essentially holds that properly motivated, unconflicted and independent directors can be subjected to personal liability for failing to adequately or carefully discharge their Revlon duties - has already prompted at least one prominent commentator to remark that the Court's ruling is a “legal bombshell” and “likely to be the most controversial M&A opinion out of Delaware this year.” (Professor Steven M. Davidoff, The New York Times Deal Book, August 4, 2008 (Ex. A)).

For these reasons, Defendants respectfully request that the Court certify for interlocutory appeal its order denying summary judgment on Revlon claims for money damages that should be barred under Lyondell's exculpatory charter provision. The Court is authorized to certify an order for interlocutory appeal if the order determines a substantial issue and establishes a legal right, and if interlocutory review might terminate the litigation or otherwise serve considerations of justice. Del. Supr. Ct. R. 42(b). Here, the Court's opinion and order raises an issue of fundamental importance to Delaware corporation law, the resolution of which could be dispositive of this case. Accordingly, Defendants' application for certification should be granted.

Moreover, because interlocutory review of this Court's opinion may terminate the litigation in its entirety, Defendants respectfully contend that it is appropriate to stay further proceedings in this Court pending resolution of the appeal.

STATEMENT OF FACTS
This action challenges a merger negotiated at arm's-length between Basell, the global leader in polyolefins, and Lyondell, one of the world's largest chemical companies (the “Merger”). Under the terms of the Merger, Basell and its acquisition subsidiary, BIL Acquisition Holdings Limited, acquired Lyondell for approximately $13 billion, or $48 per share in cash - a substantial 45% premium over the closing share price on the last trading day before the public was made aware of the potential deal. No other bidder emerged during the more than four months following the announcement of the proposed transaction. On November 20, 2007, Lyondell stockholders voted overwhelmingly in support of the Merger - indeed, more than 99% of the shares voted were voted in favor of the Merger.
On August 20, 2007, Plaintiff filed this action alleging, for the most part, that the Lyondell board of directors breached their fiduciary duties by engaging in self-dealing, conducting an inadequate sales process, and approving an unfair merger price. Plaintiff also claimed that Basell aided and abetted in such fiduciary breaches. On September 27, 2007, Defendants moved for summary judgment, and subsequently filed a supporting brief arguing that Plaintiff failed to adequately allege, or produce any evidence from which the Court could reasonably find, that Defendants committed, or aided and abetted in the commission of, any breach of fiduciary duty under Delaware law. The Court heard oral argument on Defendants' motions for summary judgment on November 30, 2007.

Critically, nowhere in the Complaint, in any of Plaintiff's briefing, or at oral argument did Plaintiff allege facts or identify any record evidence suggesting that any of the Lyondell directors acted in “bad faith” when they approved the Merger. In fact, the Complaint does not even mention the words “bad faith” or “good faith.”

Thereafter, on July 29, 2008, the Court issued its opinion on Defendants' summary judgment motions (the “Opinion” or “Op. at _”). First, the Court granted summary judgment in favor of the Lyondell Defendants on what it termed “structural” loyalty claims. (Op. at 7).[FN1] Specifically, the Court made clear that the Lyondell directors were disinterested and independent, that their interests were aligned with Lyondell stockholders, and that they were properly incentivized to maximize value. (Op. at 29-30; see also Op. at 31 (holding that Plaintiff “has not raised even the specter of a legitimate loyalty claim”)).[FN2] The Court also found that the Lyondell board directed the negotiations with Basell, actively reviewed valuation materials, along with its independent financial advisor, Deutsche Bank Securities, Inc. (“Deutsche Bank”), and evaluated the likelihood that another party might be interested in acquiring Lyondell. (Op. at 17, 21). Moreover, the Court found that the Lyondell board was “active, sophisticated and generally aware of the value of the Company and the conditions of the markets in which the Company operated” when it approved the Merger. (Op. at 38 (finding that the Board was routinely advised of the financial outlook for the Company)).

FN1. The Court also granted summary judgment on all claims in favor of Basell and dismissed Basell from the case. Specifically, the Court held that the record was “replete with evidence of arm's-length dealings between Basell and Lyondell” and that there was no support for Plaintiff's claim that Basell aided and abetted breaches of fiduciary duties. (Op. at 67-68 (stating that “the record - as a matter of undisputed fact - clearly demonstrates that the parties to this transaction dealt with each other at arm's-length”)).

FN2. See also Op. at 7 (stating that “[t]he undisputed evidence shows that the members of the Board were not motivated by self-interest to approve the Merger”); Op. at 30 n.58 (holding that Plaintiff “cannot prevail on his duty of loyalty claims on a theory that the Independent Directors lacked independence to consider impartially the Basell Proposal”); Op. at 27 (holding that Plaintiff “has not produced any facts to suggest that the Independent Directors were improperly interested in the Basell Proposal or otherwise personally conflicted”).

In addition, the Court determined that the Lyondell directors secured a substantial premium merger price that was “undeniably” fair, and that “the Lyondell stockholders voted overwhelmingly in its favor.” (Op. at 1, 6, 72 (stating that the $48 per share merger price was “undeniably a fair one and may well have been the best that could reasonably have been obtained in that market or any market since then”)). Furthermore, the Court found that the Lyondell board agreed to a non-coercive deal structure, negotiated a typical “fiduciary out” provision in the Merger agreement, and that no competing bidder emerged in the more than four months after the transaction was publicly announced. (Op. at 4, 21, 40, 49).[FN3]
FN3. The Court also dismissed all of Plaintiff's disclosure claims, and held that “the Lyondell shareholders had a legitimate choice when considering the Basell Proposal - they could have rejected it and let Lyondell continue with its successful operation.” (Op. at 7-8, 49-50, 63 (stating that “there is no reason why the Lyondell shareholders could not vote the Merger up or down on its merits”)).

Despite finding that the independent and disinterested Lyondell directors actively negotiated the Merger at arm's-length with Basell, were informed about the value of the Company, and secured a merger price that was “undeniably” fair (which the Lyondell shareholders overwhelmingly approved), the Court found that the Lyondell board may have breached its duty of “good faith” by not “adequately” fulfilling its Revlon duties. (Op. at 7, n. 11, 32-33). Specifically, the Court held:

[Plaintiff] can only prevail on his Revlon claims by overcoming the protection afforded to the Board by Lyondell's exculpatory charter provision; in other words, because the Board was independent and not impermissibly motivated by self-interest, [Plaintiff] must demonstrate that the Board either failed to act in good faith in approving the Merger or otherwise acted disloyally. As explained below, the Board's failure to engage in a more proactive sale process may constitute a breach of the good faith component of the duty of loyalty as taught in Stone v. Ritter. For this reason, the Court must deny summary judgment on [Plaintiff's] Revlon claims.

(Op. at 32-33) (emphasis added).

In support of this conclusion, the Court identified certain purported deficiencies in the Lyondell directors' process in approving the Merger. First, the Court highlighted the fact that the deal was considered, negotiated, and approved by the Lyondell board in less than seven days. (Op. at 41).[FN4] The Court stated that, while this is “not an impossible feat to pull off,... it does give pause as to how hard the Board really thought about this transaction and how carefully it sifted through the available market evidence.” ( Id.) (emphasis added). Second, the Court pointed out that the Lyondell board did not conduct a formal pre-signing market check or otherwise shop Basell's offer to confirm whether the “substantial” premium price was indeed the highest value reasonably attainable. (Op. at 1, 3, 41, 72; but see Op. at 39 (stating that the Lyondell Board had “reasons to suspect that another bidder might not emerge,” including that management and Lyondell's independent financial advisor, Deutsche Bank, opined that “the probability of a topping bid was slight, if not non-existent”).[FN5] Third, the Court questioned the reasonableness of the standard deal protection provisions agreed to by the Lyondell board, which it acknowledged were “typical” in deals of this nature. (Op. at 45).[FN6]
FN4. The Court, however, also notes that Basell first expressed an interest in acquiring Lyondell as early as April 2006 at a price range for $24-$27 per share and that Basell later sent a written indication of interest offering to buy Lyondell at a range of $26.50-$28.50 per share. (Op. at 9-10). The Court further notes that the Lyondell board rejected these offers as inadequate and not in the best interest of the Lyondell stockholders. Id.
FN5. See also, e.g., Op. at 21 (stating that the Lyondell board “heard presentations from Lyondell management and from Lyondell's legal advisors concerning the structure of the transaction and its ability to consider superior proposals, should any emerge, under a typical ‘fiduciary out’ provision in the merger agreement”); Op. at 23 (explaining that the investment bankers opined that no other suit would likely top Basell's $48 per share price).

FN6. The Court also noted that, even if Plaintiff ultimately succeeds in establishing a Revlon claim, it is uncertain how damages will be proven in this case given that Basell's offer was an undeniably “fair” price. (Op. at 39 n.82).

As discussed below, the legal definition of “bad faith” that the Court applies to these findings, thereby depriving Lyondell directors of their right to be exculpated under the Company's Section 102(b)(7) charter provision, overlooks established Delaware Supreme Court precedent, contradicts legislative authority and Delaware public policy, and - in the words of the Delaware Supreme Court in Walt Disney - defies common sense. As a result, interlocutory appellate review is warranted.

ARGUMENT

I. LEGAL STANDARD
Delaware Supreme Court Rule 42(b) authorizes the Court to certify an order for interlocutory appeal if the order (i) determines a substantial issue; (ii) establishes a legal right; and (iii) meets one or more of the additional criteria set forth in the rule, including, as applicable here, whether “[a] review of the interlocutory order may terminate the litigation or may otherwise serve considerations of justice.” Del. Supr. Ct. R. 42(b). Interlocutory appeals are favored where the “resolution of the questions of law on which the order is based will materially advance the litigation ... or clarify an issue of general importance in the administration of justice.” Committee Commentary to Del. Supr. Ct. R. 42; see, e.g., Rhone-Poulenc Basic Chems. Co. v. Am. Motorists Ins. Co., 616 A.2d 1192, 1194 n.1 (Del. 1992) (granting defendants' motion for an order certifying an interlocutory appeal and holding that interlocutory appeals “can serve a beneficial purpose in the administration of justice by advancing the termination of litigation and saving time in the trial courts if an important threshold question can be resolved, and the resolution of the question will save substantial time and expense”).
Here, the Court's Opinion determines a substantial issue, establishes a legal right, and otherwise satisfies the additional criteria set forth in Rule 42(b). As discussed below, the Court's extraordinary ruling, which erroneously expands the concept of “bad faith” in this context, runs afoul of bedrock corporate law principles established by the Delaware legislature and the Delaware Supreme Court. See, e.g., Shaev v. Wyly, C.A. No. 15559, 1998 Del. Ch. LEXIS 44, at *2-3 (Del. Ch. Mar. 24, 1998) (Steele, V.C.) (granting defendants' application for certification of an interlocutory appeal where Court's opinion denying summary judgment rested upon the interpretation of Delaware Supreme Court authority); see also Unocal Corp. v. Mesa Petroleum Co., 493 A.2d 946, 952 (Del. 1985) (granting application for interlocutory appeal; holding that the Chancery decision was clearly determinative of substantive rights of the parties and decided fundamental questions of law). Indeed, the implications of the Court's ruling are significant not just in this case, but for future cases as well, and should be addressed promptly by the Delaware Supreme Court.

Accordingly, Defendants' application for certification of an interlocutory appeal of the Court's Opinion should be granted.

II. THE COURT'S RULING THAT THE INDEPENDENT AND DISINTERESTED LYONDELL DIRECTORS WERE NOT PROTECTED BY THE COMPANY'S SECTION 102(B)(7) EXCULPATORY CHARTER PROVISION DETERMINED A SUBSTANTIAL LEGAL ISSUE.
The Court's Opinion denying, in part, Defendants' motion for summary judgment determined a substantial legal issue that is appropriate for interlocutory review - namely, whether:
• “sophisticated” independent and disinterested directors (Op. at 7, 27, 30 n.58, 38);

• who were properly incentivized to maximize value (Op. at 29-30);

• actively engaged in the sales and negotiation process (Op. at 17-23, 38-40);

• understood the value of the company (Op. at 38-39);

• obtained a fairness opinion, and received advice from bankers and management that no other bidder would likely emerge (Op. at 19, 21-23, 39-40);

• agreed to a non-coercive deal structure (Op. at 49); and

• secured an “undeniably” fair price that “may well have been the best that could reasonably have been obtained in that market or any market since then” (Op. at 6, 72)

can be found on this record to have acted in “bad faith” by supposedly not being “more proactive” in discharging their Revlon duties (even though no other suitor emerged in the four months since the deal was announced) and thus deny them their right to be exculpated under the Company's Section 102(b)(7) charter provision and subject them to personal liability.[FN7] See, e.g., Warner v. Star Enter., C.A. No. 91C-02-214, 1995 Del. Super. LEXIS 391, at *4 (Del. Super. Ct. Aug. 31, 1995) (granting corporation's application for the certification of an interlocutory appeal of the Court's denial of its summary judgment because the decision determined a substantial issue of whether the corporation was immune to liability under applicable statute); see also Donald J. Wolfe & Michael A. Pittenger, Corporate and Commercial Practice in the Delaware Court of Chancery § 14-4[a] (2008) (explaining that an order is appealable if it addresses and resolves a substantive legal issue between the parties).

FN7. It is also unclear how a corporate entity, such as Lyondell Chemical Company, could be held liable for a breach of the duty of good faith. See, e.g., In re Wheelabrator Techs. Inc. S'holders Litig., C.A. No. 11495, 1992 WL 212595, at *9-10 (Del. Ch. Sept. 1, 1992) (holding a company does not owe fiduciary duties to stockholders).

Specifically, the Court's articulation of its standard for “bad faith,” which it expressly applies to deny the Lyondell directors the protections of the Company's exculpatory charter provision at summary judgment, is entirely inconsistent with Delaware Supreme Court authority, including Stone v. Ritter - which the Court misinterprets - and In re the Walt Disney Company Derivative Litigation (“ Walt Disney”) - which the Court completely ignores (nowhere is it even cited in the Opinion). 911 A.2d at 369; 906 A.2d at 63-65. See, e.g., Shaev, 1998 Del. Ch. LEXIS 44, at *2-3 (granting defendants' certification of an interlocutory appeal of denial of summary judgment; holding that because the Court's decision rests upon the proper interpretation of a Supreme Court decision, the Supreme Court should have the opportunity for early review).

In Walt Disney, the seminal Delaware case for setting forth the standard on what constitutes a failure to act in “good faith,” the Delaware Supreme Court explained that directors do not act in “good faith” where they intentionally fail to act in the face of a known duty to act, thereby demonstrating a “conscious disregard” for their fiduciary duties. See 906 A.2d at 63-67 (explaining that a finding of “bad faith” requires an “intentional dereliction of duty”) (emphasis added); see also Stone, 911 A.2d at 370 (affirming dismissal of “bad faith” claims and holding that “imposition of liability requires a showing that the directors knew that they were not discharging their fiduciary obligations”) (emphasis added). Critically, in Walt Disney, the Delaware Supreme Court expressly held that it would be inappropriate to conflate gross negligence - including, the failure to inform one's self of available material information - with the failure to act in “good faith.” 906 A.2d at 64-65 (stating that “to afford guidance we address the issue of whether gross negligence (including a failure to inform one's self of available material facts), without more, can also constitute bad faith. The answer is clearly no.”).

Similarly, in Stone, the Delaware Supreme Court affirmed its conclusions in Walt Disney and noted that, in that case, “we held that a failure to act in good faith requires conduct that is qualitatively different from, and more culpable than, the conduct giving rise to a violation of the fiduciary duty of care ( i.e., gross negligence).” 911 A.2d at 369. See also Franklin R. Balotti & Jesse A. Finkelstein, The Delaware Law of Corporations & Business Organizations § 4.17 (3d ed. Supp. 2008) (explaining that the Delaware Supreme Court in Walt Disney “maintained the historical distinction between the duty to exercise due care and the duty to act in good faith” and expressly declined to hold that due care and good faith could be conflated).

Here, the Court's holding rests on an erroneous definition of “bad faith” under Delaware law and constitutes reversible error. Indeed, on this record there is simply no issue whatsoever of material fact about intentional or conscious wrongdoing by the Lyondell board.[FN8] Rather, in contravention with the Delaware Supreme Court's decisions in Walt Disney and Stone, the Court improperly conflates a lack of due care claim ( i.e. gross negligence, including a failure to be informed of material facts) with a claim that attacks a board's “deliberate indifference” and “conscious and intentional disregard” for their fiduciary duties that may lead to a finding of “bad faith” and a breach of the duty of loyalty. 906 A.2d at 64-65. Critically, the Delaware Supreme Court in Walt Disney expressly rejected the contention that a failure to inform one's self of all available material information can constitute “bad faith.” Id.
FN8. The Delaware Supreme Court in Walt Disney listed three examples of failures to act in good faith:

where the fiduciary intentionally acts with a purpose other than that of advancing the best interests of the corporation, where the fiduciary acts with the intent to violate applicable positive law, or where the fiduciary intentionally fails to act in the face of a known duty to act, demonstrating a conscious disregard for his duties.

906 A.2d at 67 (emphasis added). Here, neither Plaintiff nor the Court identified any record evidence that would support an inference that the Lyondell Directors intentionally breached their Revlon duties or that they “knew that they were not discharging their fiduciary obligations.” Stone, 911 A.2d at 370 (emphasis added). Accordingly, the Court erred in concluding that the Lyondell directors may have failed to act in “good faith,” and Plaintiff's claims should be dismissed. Id. (dismissing claims for failing to plead that directors “knew” that they were not discharging their fiduciary oversight obligations); see also, e.g., Desimone v. Barrows, 924 A.2d 908, 935 (Del. Ch. 2007) (dismissing claims and explaining that “[f]or reasons Caremark well-explained, to hold directors liable for a failure in monitoring, the directors have to have acted with a state of mind consistent with a conscious decision to breach their duty of care”) (emphasis added); Wood v. Baum, No. 621, 2008 WL 2600981, at *3 (Del. July 1, 2008) (dismissing claims, and holding that “[w]here, as here, directors are exculpated from liability except for claims based on ‘fraudulent,’ ‘illegal’ or ‘bad faith’ conduct, a plaintiff must also plead particularized facts that demonstrate that the directors acted with scienter, i.e., that they had ‘actual or constructive knowledge’ that their conduct was legally improper”); McMillan v. Intercargo Corp., 768 A.2d 492, 502 (Del. Ch. 2000) (dismissing claims and observing that “[t]he fact that a corporate board has decided to engage in a change of control transaction invoking so-called Revlon duties does not change the showing of culpability a plaintiff must make in order to hold the directors liable for monetary damages”).

To allow the Court's expansive application of the definition of “bad faith” to apply in this case “would eviscerate the protections accorded to directors by the General Assembly's adoption of Section 102(b)(7)” and Section 145 and essentially resuscitate the very concerns that followed from the Smith v. Van Gorkom case, which that legislation was intended to address. Walt Disney, 906 A.2d 27 at 65; Malpiede v. Townson, 780 A.2d 1075, 1095 (Del. 2001) (explaining Delaware public policy and legislative history of Section 102(b)(7) and affirming dismissal of claims that board hastily agreed to a restrictive merger agreement on ground that corporation's exculpatory charter provision barred such alleged breaches of fiduciary duties); see also E. Norman Veasey, Jesse A. Finkelstein and C. Stephen Bigler, Delaware Supports Directors with a Three-Legged Stool of Limited Liability, Indemnification and Insurance, 42 Bus. Law. 399-404 (1987) (“No doubt every director of a public company is painfully aware of the celebrated damage case of Smith v. Van Gorkom, where directors were found personally liable in damages for gross negligence in hastily approving a merger transaction.”).[FN9]
FN9. Specifically, Smith v. Van Gorkom involved a class action brought by shareholders of defendant Trans Union Corporation (“Trans Union”), challenging a cash-out merger of Trans Union into defendant New T Company (“New T”), a wholly-owned subsidiary of the defendant, Marmon Group, Inc. 488 A.2d 858, 863 (Del. 1985). In that case, unlike here, Trans Union's Chairman and CEO, Van Gorkom, unilaterally negotiated the sale of Trans Union, and the board approved the sale based solely upon Van Gorkom's twenty-minute oral presentation after only two hours of discussion and without having even seen a copy of the deal proposal or a draft merger agreement. Id at 869. That same day, Van Gorkom signed the agreement at a formal social affair; however, none of the board members read the merger agreement prior to its signing. Id. The Delaware Supreme Court held that the Trans Union directors breached their fiduciary duty of care and not their duty of loyalty because the allegations did not amount to fraud, bad faith, or self-dealing. Id. at 872-73 (holding that “a director's duty to exercise an informed business judgment is in the nature of a duty of care, as distinguished from a duty of loyalty”). It found that the Trans Union directors were “grossly negligent” because they failed to “adequately inform themselves” of all material information reasonably available to them, and had acted hastily in approving the proposed merger after only two hours of consideration without having obtained documentation to support the adequacy of the merger price. Id. at 874. As a result, the Court concluded that they were “personally” liable for the resulting damages. The extraordinary ruling sparked a director and officer insurance liability crisis, which prompted the Delaware legislature to adopt Section 102(b)(7) in order to permit corporations to enact exculpatory charter provisions that expressly exempt directors from personal liability in such circumstances. See Malpiede, 780 A.2d at 1095; R. Franklin Balotti & Jesse A. Finkelstein, The Delaware Law of Corporations & Business Organizations 1-11, 1-12 (3d ed. 1998) (setting forth the Comment that accompanied the legislation of Section 102(b)(7) and explaining its purposes and effect).

The Delaware Supreme Court could not have been more clear when it held in Walt Disney that:

Section 145, like Section 102(b)(7), evidences the intent of the Delaware General Assembly to afford significant protections to directors ... of Delaware corporations. To adopt a definition that conflates the duty of care with the duty to act in good faith by making a violation of the former an automatic violation of the latter, would nullify those legislative protections and defeat the General Assembly's intent. There is no basis in policy, precedent or common sense that would justify dismantling the distinction between gross negligence and bad faith.
906 A.2d at 66 (emphasis added) (explaining that “[b]oth our legislative history and our common law jurisprudence distinguish sharply between the duties to exercise due care and to act in good faith, and highly significant consequences flow from that distinction”).

Moreover, putting aside that Revlon and its progeny do not require a board to conduct a market check or specify a certain time frame by which a board must consider a deal,[FN10] the Court's challenges to the Lyondell board's process, if true, do not amount to “bad faith” as defined by the Delaware Supreme Court - i.e., “an intentional dereliction of duty, [or] a conscious disregard for one's responsibilities.” See Walt Disney, 906 A.2d at 64; see also Stone, 911 A.2d at 370 (accord). It cannot possibly be that independent and disinterested directors who were “active, sophisticated and generally aware of the value of the Company and the conditions of the markets in which the Company operated,” engaged in the sales process, and incentivized to advance the best interests of the corporation and its shareholders can be found on this record to have “intentionally disregarded” their fiduciary duties, thereby depriving them of the protections of the exculpatory charter provision and subjecting them to potential personal liability. (Op. at 16-17, 27-28, 38). Such is not the law prescribed by the Delaware legislature when it enacted Section 102(b)(7) and the Delaware Supreme Court in Walt Disney and Stone. 906 A.2d at 64; 911 A.2d at 370; see also Desimone, 924 A.2d at 935 (explaining that “[b]y reinforcing that a scienter-based standard applies to claims in the delicate monitoring context, Stone ensured that the protections that exculpatory charter provisions afford to independent directors against damage claims would not be eroded”). If anything, the Court appears to be questioning the “adequacy of the Board's efforts under Revlon” when it evaluated (with its independent financial advisors) and ultimately approved the Merger - not whether the board consciously disregarded its fiduciary duties. (Op. at 53; see also Op. at 33 (questioning whether the board could have been “more proactive” in the sale process)). See Walt Disney, 906 A.2d at 65 (holding that “grossly negligent conduct, without more, does not and cannot constitute a breach of the fiduciary duty to act in good faith”).

FN10. The Court's statement that the “parties have not argued the Barkan line of cases in their summary judgment papers” is inaccurate. (Op. at 35 n.73, 37; Opening Br. at 13-15; Reply Br. at 9-11). In any event, the Barkan decision supports a finding that the Lyondell directors fully complied with their Revlon duties. As Defendants argued in both their opening brief and reply brief, the Delaware Supreme Court held in Barkan v. Amsted Indus., Inc. that there is “no single blueprint” under Delaware law that a board must follow in the context of a sale of a company in order to fulfill its fiduciary duties. (Opening Br. at 13; Reply Br. at 9-10). Under Barkan, a plaintiff must allege that directors did not have adequate information about the value of the company. Here, the Court found that “the Board was active, sophisticated and generally aware of the value of the Company and the conditions of the markets in which the Company operated.” (Op. at 38). Moreover, Plaintiff's mere allegation that the directors failed to conduct a market check to assure themselves that there were no superior alternative transactions is insufficient to state a Revlon claim. (Opening Br. at 13; Reply Br. at 9-10). See also, e.g., In re Wheelabrator Techs. Inc. S'holders Litig., C.A. No. 11495, 1992 WL 212595, at *8 (Del. Ch. Sept. 1, 1992) (dismissing Revlon claims on ground that even if there occurred a ‘fundamental change of corporate control’ that triggered Revlon duties under Barkan, the plaintiffs have not alleged that the directors were so uninformed about [the company's] value that they violated their Revlon duties by not conducting an active survey of the market, or ‘market check’ ”); see also McGowan v. Ferro, 859 A.2d 1012, 1034 (Del. Ch. 2004) (granting summary judgment, stating that “ [t]he failure to conduct a market check, by itself, is insufficient to state a claim for breach of fiduciary duty”), aff'd mem., 873 A.2d 1099 (Del. 2005); Herd v. Major Realty Corp., C.A. No. 10707, 1990 WL 212307, at *9 (Del. Ch. Dec. 21, 1990) (dismissing claim that directors breached their fiduciary duties by failing to employ an auction or market check mechanism); Freedman v. Rest. Assocs. Indus., Inc., C.A. No. 9212, 1990 WL 135923, at *6 (Del. Ch. Sept. 19, revised Sept. 21, 1990) (accord); In re Fort Howard Corp. S'holders Litig., C.A. No. 9991, 1988 Del. Ch. LEXIS 110 (Del. Ch. Aug. 8, 1988) (accord).

Accordingly, for these reasons, the Court's ruling resolves a “substantial issue” - indeed a fundamental issue of Delaware corporate law in which every director, corporation and D&O insurance company has an interest - that should be addressed promptly by the Delaware Supreme Court. See, e.g., Professor Steven M. Davidoff, The New York Times Deal Book (stating that “[u]ntil the Delaware Supreme Court addresses this decision, the M&A process in Delaware is in a bit of a mess”) (Ex. A).[FN11]
FN11. Other legal commentators have expressed a similar view. See, e.g., Professor Jeff Lipshaw, http://lawprofessors.typepad.com/legal_ profession/2008/07/reactions-to-ry.html (observing that this case presents precisely the Van Gorkom factual scenario that Section 102(b)(7) was intended to address); Professor Eric Chiappinelli, http:// businessentitiesonline.typepad.com /new_developments/2008/08/delaware-court.html (commenting that “[t]he Delaware Court of Chancery has erroneously permitted a case to survive summary judgment under Stone v. Ritter without showing facts indicating that the defendants intended to violate a known duty”); Professor Larry E. Ribstein, http://busmovie.typepad.com/ideoblog/ (noting that “[w]ith the Delaware courts retreating from [Section] 102(b)(7), unincorporated firms are looking like the only reliable refuge from Van Gorkom”); Professor Dale Oesterle, http://lawprofessors. typepad.com/business_ law/2008/08/ryan-v-lyondell.html (observing that the Opinion “is a shocker,” “needs to be reconsidered,” “has the potential of changing completely the legal analysis of very straightforward acquisitions between independent parties,” and makes a “mess” of Delaware law).

III. THE COURT'S RULING REJECTING DEFENDANTS' SECTION 102(B)(7) DEFENSE BASED ON AN INCORRECT DEFINITION OF “BAD FAITH” ESTABLISHES A LEGAL RIGHT.
“An order may be thought to establish a legal right when it either creates or diminishes any party's rights with respect to the underlying substantive issues.” Wolfe & Pittenger, § 14-4[b]; In re Kent County Adequate Publ. Facilities Ordinances Litig., C.A. No. 2921-VCN, 2007 WL 2875204, at *2 (Del. Ch. Sept. 26, 2007) (holding that a “legal right is established where the Court determines an issue essential to the position of the parties regarding the merits of the case”).
Here, the Court's decision to deny Defendants' motion for summary judgment under the erroneous legal definition of “bad faith” - thereby depriving them of the protections of the Company's Section 102(b)(7) exculpatory charter provision and subjecting them to potential personal liability - clearly diminished Defendants' legal rights. (Op. at 7 n.11, 32-33); see, e.g., Warner, 1995 Del. Super. LEXIS 391, at *4 (granting certification of interlocutory appeal; finding a legal right was established where Court denied summary judgment and deprived defendant of its statutory immunity warranting dismissal of litigation); In re Kent County Adequate Public Facilities Ordinances Litig. Consol., 2007 WL 2875204, at *2 (certifying petitioners' request for an interlocutory appeal; finding a “legal right” established because petitioners' rights under a statutory provision had been “resolved against them through the Court's conclusions of law set forth in the Memorandum Opinion”); Telcom-SNI Investors L.L.C. v. Sorrento Networks, Inc., C.A. No. 19038-NC, 2001 Del. Ch. LEXIS 124, at *4 (Del. Ch. Oct. 9, 2001) (finding that a legal right was established where the court's decision limited “a critical legal right of a corporate entity” at the expense of defendants, and granting the application for an interlocutory appeal); Grynberg v. Burke, C.A. No. 5198, 1980 Del. Ch. LEXIS 634, at * 1-2 (Del. Ch. Feb. 5, 1980) (holding that legal rights had been established “without question” because the court's decision may have wrongly interpreted a section of the Delaware General Corporation Law, thereby depriving a corporation of certain legal rights, and granting the application for an interlocutory appeal).

Moreover, the Delaware courts have acknowledged that “the ‘right’ to be free of the expense of a trial defense to a claim is a legal right that is determined by denial of... summary judgment.” Price v. Wilmington Trust Co., C.A. No. 12476, 1996 Del. Ch. LEXIS 124, at *4-5 (Del. Ch. Sept. 3, 1996) (Allen, C.) (granting application for certification of an interlocutory appeal); see also Laventhol, Krekstein, Horwath & Horwath v. Tuckman, 372 A.2d 168, 171 (Del. 1976) (granting application for certification of an interlocutory appeal; finding that a legal right was established because the Court “enlarged an exception to the rule generally followed in the Court of Chancery ... and by his ruling obliged the appealing defendants to go to trial on the complaint”).

Accordingly, the Court's ruling establishes a legal right.

IV. INTERLOCUTORY REVIEW OF THE COURT'S RULING THAT DEFENDANTS ARE NOT EXCULPATED UNDER SECTION 102(B)(7) MAY TERMINATE THIS LITIGATION OR OTHERWISE SERVE CONSIDERATIONS OF JUSTICE.
The determination of whether the Court applied an erroneous definition of “bad faith” when it deprived Defendants of the protections of Lyondell's Section 102(b)(7) exculpatory charter provision is a case-dispositive issue because appellate review of the Court's ruling may potentially terminate the litigation. Del. Supr. Ct. R. 42(b)(v); see, e.g., Goodwin v. Live Entm't, Inc., C.A. No. 15765, 1999 Del. Ch. LEXIS 5, at * 15 (Del. Ch. Jan. 22, 1999) (granting summary judgment on ground that company's 102(b)(7) exculpatory charter provision barred plaintiff's Revlon claims), aff'd mem. No. 72, 1999 Del. LEXIS 238 (Del. July 23, 1999); Warner, 1995 Del. Super. LEXIS 391, at *5 (granting corporation's application for certification of an interlocutory appeal on ground that, if the Delaware Supreme Court reverses the Court's denial of summary judgment, that decision would be case dispositive because the corporation would be dismissed from the suit); Zimmerman v. Braddock, C.A. No. 18473-NC, 2005 WL 2622698, at * 1 (Del. Ch. Oct. 6, 2005) (granting certification of Court's order for interlocutory appeal because, if the Court's legal conclusions were wrong, the action will be terminated).
Moreover, considerations of justice within the meaning of Rule 42(b) will be served by appellate review because if Defendants' legal arguments are correct, interlocutory appeal has the potential to end this suit, sparing Defendants, as well as Plaintiff and this Court, the expense of further litigation. See, e.g.. Price, 1996 Del. Ch. LEXIS 124, at *7 (granting application for certification of an interlocutory appeal on order denying defendant's motion for summary judgment because adjudication by the Supreme Court now may terminate the litigation). Defendants should not be put to the time and expense of a trial, especially where “there is no basis in [Delaware] policy, [Delaware] precedent or common sense” for the Court's articulation of its definition of “bad faith.” Walt Disney, 906 A.2d 27 at 66.

Further, as set forth above, the Court's holding directly conflicts with prior decisions of the Delaware Supreme Court, including Walt Disney, and, therefore, interlocutory review is appropriate under the circumstances.[FN12] See, e.g., Shaev, 1998 Del. Ch. LEXIS 44, at *2-3; see also Committee Commentary to Rule 42 (explaining that interlocutory review of rulings of the Court of Chancery “serve a very salutary purpose in the administration of justice by advancing the termination of litigation and saving time below if a threshold question can be resolved”); Rhone-Poulenc Basic Chem. Co., 616 A.2d at 1194 n. 1 (granting defendants' motion for an order certifying an interlocutory appeal and holding that interlocutory appeals “can serve a beneficial purpose in the administration of justice by advancing the termination of litigation and saving time in the trial courts if an important threshold question can be resolved, and the resolution of the question will save substantial time and expense”). Moreover, interlocutory appeal is also appropriate because the issue relates to the application of an important Delaware statute that should be settled by the Delaware Supreme Court. Del. Supr. Ct. R. 42(b)(i); see also Rule 41(b)(iii).

FN12. In addition, the Court's decision conflicts with other Delaware Court of Chancery decisions, and, therefore, interlocutory appeal is also appropriate under Rule 42(b)(i). Del. Supr. Ct. R. 42(b)(i); 41(b)(ii) (permitting interlocutory appeal where “decisions of the trial courts are conflicting upon the question of law”); see Goodwin, 1999 Del. Ch. LEXIS 5, at *15 (granting summary judgment on ground that company's Section 102(b)(7) exculpatory charter provision barred plaintiff's Revlon claims); Desimone, 924 A.2d at 935, 940 (dismissing claims where plaintiffs failed to plead the existence of facts suggesting that defendants made a conscious decision to breach their fiduciary duties); McMillan, 768 A.2d at 502 (holding that company's exculpatory charter provision barred plaintiff's Revlon claims because plaintiff failed to plead intentional misconduct); In re Lukens Inc. Shareholders Litig., 757 A.2d 720, 731 (Del. Ch. 1999) (dismissing Revlon claims on ground that there was no factual basis to suspect that the board's failure to obtain the best value for its stockholders was the result of an “illicit motivation” or bad faith).

V. PROCEEDINGS IN THIS COURT SHOULD BE STAYED DURING THE PENDENCY OF ANY INTERLOCUTORY APPEAL.
Pursuant to Supreme Court Rule 32(a), a stay of proceedings in this Court during the pendency of any interlocutory appeal is appropriate to save the parties and the Court from incurring expense and effort that may in the end be unnecessary. This is particularly true where - as here - the issue on appeal “is confined to the legal effect of a Section 102(b)(7) charter provision.” Malpiede, 780 A.2d at 1091. In such circumstances, “it is difficult to envision what [further] discovery would be implicated.” Id.
Moreover, the temporary delay for an interlocutory appeal would not in any way harm Plaintiff. Indeed, Plaintiff has already had the opportunity to take substantial discovery in this action and has not requested any additional discovery in the past eight months. Defendants have produced approximately 200,000 pages of documents to Plaintiff, and Plaintiff was present for numerous depositions that were already taken in connection with this action. (Op. at 68-69). Rather, a stay would promote judicial economy and spare the parties additional discovery expenses, especially where appellate review may potentially terminate the litigation altogether.

Accordingly, discovery and any other proceedings in this Court should be stayed pending the Delaware Supreme Court's determination of whether to accept an interlocutory appeal and, if so, its resolution of that appeal.

CONCLUSION
For the reasons set forth above, Defendants respectfully request that the Court grant its application pursuant to Supreme Court Rule 42 for certification of an interlocutory appeal of the Court's Opinion and to stay further proceedings in this Court.
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