
ASSOCIATION OF AMERICAN LAW SCHOOLS

Petition for Provisional Status

Proposed Section on Transactional Law and Skills
The undersigned are full-time faculty at Association of American Law Schools (AALS) member schools. The undersigned petition the AALS Executive Committee to establish a new provisional section of the AALS to be named the Section on Transactional Law and Skills (the “Section”).

The initial 2011 officers of this Section would be the following persons:

· Chair: Tina L. Stark, Emory University School of Law

· Chair-elect: Joan MacLeod Heminway, The University of Tennessee College of Law

· Secretary: Eric J. Gouvin, Western New England College of Law

· Treasurer: Afra Afsharipour, University of California, Davis, School of Law

In addition to the Chair, Chair-elect, Secretary, and Treasurer, the initial 2011 Executive Committee of the Section would consist of the following persons:

· Lyman P. Johnson, Washington and Lee University School of Law; University of St. Thomas School of Law (Minneapolis)

· Therese H. Maynard, Loyola Law School Los Angeles
· D. Gordon Smith, Brigham Young University Law School
Subject Matter. The Section would focus on the developing pedagogy and scholarship that members of the Academy are creating with respect to transactional law and the methods and tools used in teaching students to be transactional lawyers. This pedagogy and scholarship have multiple components.  

· The substantive legal rules that influence or constrain planning, negotiating, and memorializing a transaction to create the “law of the deal” (i.e., the negotiated contract).  

· The business and financial factors that provide the impetus for transactions and underlie the parties’ negotiating positions.

· The lawyering skills required to consummate a transaction. (“Transactional skills,” as used in this petition, is a broad-brush term that refers to both the skills and tasks required to consummate a transaction. “Skills” are competencies that lawyers use in more than one context, such as negotiating, drafting, risk analysis, contract analysis, and collaboration. A “task” is specific work that a lawyer does and generally involves the use of multiple skills; for example, due diligence, third party opinion letters, resolutions, and transaction management.)

The Section’s focus would be on how to teach students the substantive knowledge, skills, and tasks required to become transactional lawyers. This would include an exploration of the contents and contours of transactional law as a multidisciplinary area of law practice (e.g., the law with respect to contracts, business associations, securities, tax, labor and employment, environmental, and ERISA). In addition, the Section would address how to integrate the teaching of doctrinal law with the essential skills required to be a successful transactional lawyer, thus offering the opportunity to expand experiential learning opportunities for law students who aspire to be transactional lawyers. In doing so, the Section would help overcome legal education’s traditional neglect of the non-litigation aspects of the legal profession. Critical to our mission would be a substantial focus on the development of the professional identity of transactional lawyers consistent with the recommendations of Educating Lawyers: Preparation for the Profession of Law (the Carnegie Report) and Best Practices for Legal Education.  
Finally, the Section would provide a forum for those who teach transactional law and skills to discuss and present their scholarship, an important emerging area of legal scholarship.
 Our goal would be to promote scholarly endeavors to enrich the teaching of transactional lawyering and to provide insight into the deal-making process as well as the legal, business, and ethical implications of those transactions.
Importance of the New Section. Transactional lawyering is a distinctive form of legal practice that focuses on the creation of “a law of the deal” rather than on the interpretation of legal texts, or the litigation and resolution of disputes. This sort of lawyering – often called “private ordering” – depends on the parties (not the government or the courts) to create the rules that will govern their relationship. While other AALS sections incidentally address issues relating to transactional lawyering, no other section directly addresses this type of lawyering.

The interest in transactional legal education is growing. More and more schools are creating distinct curricula that focus on the substantive knowledge and skills required for transactions. Reflecting this growing interest, four national conferences on drafting and transactional education have been held since 2005 (Northwestern 2005; Emory 2008 and 2010; and the AALS 2009 Mid-Year Meeting). That said, most schools have not yet addressed the needs of their students who intend to pursue a transactional practice. Employers are looking for students with transactional expertise, and students are clamoring for the courses that will give it to them. Nonetheless, the need remains unmet, and the resources available for transactional education remain scarce. The AALS’s creation of the Section on Transactional Law and Skills would signal to law schools the importance of this emerging discipline and encourage the allocation of resources.

Transactional education needs a home: a center for the study of transactional pedagogy and a forum for the exploration of scholarship. The AALS should be that home.

Overlap with Other Sections. Putting together a complex business transaction is a multidisciplinary endeavor, requiring engagement with (among other doctrinal topics) contract, corporate, securities, tax, real estate, environmental, labor and employment, ERISA, and intellectual property laws. In addition to requiring extensive substantive knowledge of legal doctrine, transactional work requires a broad range of skills. Some are uniquely transactional and others are stalwarts that require a rethinking of how we use and teach them in a transactional context. But transactional lawyering is more than the sum of its parts, as the AALS recognized when it organized and sponsored the Workshop on Transactional Law at its 2009 Mid-Year Meeting. 

Because of the inherent multidisciplinary nature of transactions and the distinctive skill set required, the work of the Section will necessarily, but incidentally, overlap with other AALS Sections, including Contracts; Business Associations; Legal Writing, Reasoning and Research (the Section on Legal Writing); Clinical Legal Education; and Teaching Methods. The Section would not, however, adversely affect any of these sections. Members of other sections might join the Section, but that membership would be in addition to their existing memberships. 

Specifically, the Section would not compete at all with the sections on Contracts, Business Associations, or any other doctrinal topic with respect to their programs on doctrine and scholarship. That would not be the expertise of the Section’s members, and the Section would not offer programs on these topics. Conversely, the doctrinal sections would not duplicate the work of the Section because they typically would not address the broader issues of transactional skills education and the multidisciplinary nature of transactions. As to pedagogy, there could be an overlap but the sections’ work would be complementary rather than competitive. Professors interested in how to teach core doctrinal courses from a transactional perspective could attend the Section’s programs in addition to those the doctrinal sections periodically offer. 
The Section would also not supplant either the Section on Clinical Legal Education or the Section on Legal Writing. First, the focus of the Section would be the teaching of transactional doctrine and skills through various means – traditional classroom instruction, writing, negotiation, oral exercises, simulations, and clinical experiences, not exclusively through live client representation, the focus of the Section on Clinical Legal Education. Therefore, while programs on transactional clinics might be of interest to members of the Section on Clinical Legal Education, these programs would be too few and too narrow to address all the needs of the members of that section. Second, although programs on drafting might be of interest to some members of the Section on Legal Writing, the Section’s other programs would not address any of the other pedagogic concerns of the members of the Section on Legal Writing. Conversely, although programs on drafting that the Section on Legal Writing sponsored might be of interest to Section members, the Section on Legal Writing’s other programs would not address the substantial other pedagogic interests of Section members. Therefore, the Section on Legal Writing is not a realistic alternative for Section members.

Finally, the Section would not weaken the Section on Teaching Methods. Many sections deal with legal pedagogy as part of their activity, and the Section on Teaching Methods has not been adversely affected.  In addition, the Section’s teaching and scholarship components would be rooted in, focused on, and interwoven with transactional law and practice, rather than teaching and learning theory and research.  In this way, it is much like the Section on Clinical Legal Education.

To put the extent of the potential overlap in context, attached as Exhibit A are the AALS programs sponsored for the past ten years by each of the following sections:  Business Associations, Clinical Legal Education, Contracts, Legal Writing, and Teaching Methods.  The only transactional-related programs have been two programs of the Contracts section on how to teach the contracts course.  None have focused on how to be a transactional lawyer.  The difference in focus can be seen by the programs offered at the two Emory conferences and the Workshop on Transactional Law at the AALS 2009 Mid-Year Meeting.  Those programs are listed in Exhibit B.
Immediate Goals of the Section. The proposed Section will foster the continued development of pedagogy and scholarship in transactional law and skills through one or more of the following activities:
· Organize periodic programs, including a program at each AALS annual meeting.
· Schedule a breakfast or luncheon meeting at the AALS annual meeting for social interaction of its members.
· Create and regularly update a central source of all schools offering transactional certificates/programs, including links.

· Assemble a database of model transactional law and skills courses and model transactional law and skills curricula, indicating key facts about each (including the objectives and the required investment in personnel, facilities, and tools, as well as the necessary instructor knowledge/attributes).
· Send list serv blasts as appropriate to notify members of important developments.
Exhibit A – Programs Offered by Other AALS Sections

Section on Business Associations

2010: The Financial Collapse and Recovery Effort: What Does It Mean For Corporate Governance?
2009: What, If Anything, Can Finance Teach Law (and vice versa)
2008: Corporate Law in Global Markets
2007: Dimensions of Disney: The Evolution of Corporate Law and Corporate Governance

2006: The Intersection of Law and Business: Teaching and Research
2005: (1) The New Structure of Corporate Regulations: Issues and Implications; (2) Elections and Shareholder Participation in the Selection of Corporate Boards (Part of the Workshop on Democratic Governance)
2004: Is It Broken and Can We Fix It? Corporate Governance After Enron

2003: Corporate Law in a Time of Crisis

2002: Executive Compensation

2001: Interdisciplinary Approaches to Corporate Law: Psychology, Behavioral, Economics, Sociology and Feminism

2000: Corporate Law at the Turn of the Century – Panel 1: Regulatory Competition in Corporate Law; Panel 2: Corporate Control; Panel 3: Researching and Teaching Corporate Law in the Next Century

Section on Clinical Legal Education

2010: Cultivating Values: Developing Law Students into Citizen Lawyers 

2009: Celebrating and Reflecting on the Council on Legal Education for Professional Responsibility (CLEPR): What Have We Learned About Legal Education and Where Are We Headed? (Joint Program with Section on Professional Responsibility)

2008: Teaching the Art of Listening

2007: Introducing International Law: Treaty Law and Other International Law Concepts in Domestic Cases
2006: Practicing Law in the Academy: Clinics, Clinical Faculty and Principles of Academic Freedom
2005: Interviewing and Counseling in Context: New Approaches and New Ideas
Child and Youth Clients (Joint Program with Section on Aging and the Law)
2004: Theory Meets Praxis: The Impact of Critical Legal Theory on Lawyering Strategies and Experiential Learning (Joint Program with Section on Minority Groups)

2003: Lessons from Abroad: Transforming Ourselves, Our Clinics and Our Work

2002: Academic Freedom for Clinicians: Lawyering Without Political Interference

2001: Social Justice in a Diverse World

2000: The Evolution of Clinical Skills

Section on Contracts

2010: New Approaches to Teaching Contracts: A Teach-In
2009: Immutable Rules and Contract Law
2008: How Bad Are Mandatory Arbitration Terms?
2007: New Frontiers in Private Ordering

2006: Empirical Scholarship in Contract Law
2005: Incomplete Contracts: the Implications for Contract Law
2004: Beyond the Rules and Holding: Enriching the Contracts Course

2003: Teaching Contracts Transactionally

2002:  Assuring Access, Accountability and Authority: Reforming Contract Law for the Electronic Age (Joint Program of Sections on Commercial Law and Contracts)

2001: Perspectives On The Uniform Laws Revision Process (Joint Program of Sections on Contracts and Legislation)

2000: W(h)ither the Reliance Interest? (Joint Program with Section on Remedies)

Section on Legal Writing, Reasoning and Research

2010: Teaching Law to Students from Other Countries (Joint Program with Section on Teaching Methods)

2009: Assessing Acts of Collaboration and Plagiarism and Exploring Techniques that Move Students from Forbidden to Extolled
2008: Writing Across the Curriculum: Professional Communication and the Writing that Supports It
2007: When Worlds Collide: Exploring Inter-Relationships and Collaboration Between Clinicians and Legal Writing Teachers in Teaching and Scholarship 
2006: Teaching Professionalism in a Way That Respects and Honors Law Students

2005: Do They Shepardize in Canada? An Essential Introduction to Canadian Legal Research for U.S. Law Professors and Law Librarians (with Section on North American Cooperation, Section on International Legal Exchange, and Section on Law Libraries)

2004: Can We Be Too Accommodating? Probing the Outer Limits of the ADA

2003: Developing Writing Programs for Foreign LL.M. Students (Joint Program with Sections on Academic Support, Graduate Programs for Foreign Lawyers and International Legal Exchange, Law Libraries)

2002: Redefining Law and Research to Embody Rhetoric and Realism in the Age of the Internet

2001: What is “Authority”? (Joint Program with Section on Law Libraries)

2000: Building on the Foundations Legal Writing Across the Curriculum After the First Year

Section on Teaching Methods

2010: Teaching Law to Students from Other Countries (Joint Program with Section on Legal Writing, Reasoning and Research)
2009: Teaching to the Entire Class: Innovative and Effective Instruction to Engage Every Student (Joint Program with Section on Academic Support)

2008: Attractions and Distractions: Student Use of Laptop Computers in the Classroom (Joint Program with Section on New Law Professors)

2007: Materials for the Classroom: The Usual Suspects and New Ideas (Joint Program with Section on New Law Professors)

2006: The How Tos and Whys: Exploring the Consequences of Our Pedagogical Choices

2005: Problems and Protocols: The “How To” of Deliberate Practice and Formative Assessment

2004: Classroom Incivilities II: A Play in Four Acts

2003: Classroom Incivilities: The Ounce of Prevention
2002: Teaching Through Tragedy (Joint Program with Section for the Law School Dean and Section on Student Services)
2001: Teaching Magic from Teachers of the Year
2000: Ways to Entice, Engage, and Energize Students 
Exhibit B – Examples of Programs on Transactional Law and Skills
Teaching Drafting and Transactional Skills: The Basics and Beyond

Emory Conference – May 2008

1. Teaching Transactional Skills through Simulations in Upper-level Courses:  Three exemplars Teaching Transactional Skills in First-year Writing Courses

2. Pedagogic Techniques – Multi-disciplinary courses, annotated document review, collaborative work, and large groups

3. Upper-level Simulations:  How to Create a Simulation Course (You Too Can Create an Upper-level Simulation Course)

4. How to Create Contract Drafting Exercises Transactional Skills Training:  Contract Drafting – The Basics

5. Thinking Like a Lawyer:  An English Interpretation

6. Pedagogic Techniques – Using Technology to Teach Contract Drafting 

7. Teaching Transactional Skills in a Clinic Teaching Multiple Skills in Drafting and Simulation Courses

8. Transactional Skills Training:  Contract Drafting – Beyond the Basics

9. How to Critique and Grade a Contract Drafting Assignment

10. Using Finance and Economics to Teach Transactional Skills

11. Incorporating Transactional Skills Training into First-year Doctrinal Courses 

12. Transactional Skills Training:  All about Due Diligence

13. Teaching Transactional Skills in Upper-level Doctrinal Courses – Three exemplars

14. More Pedagogic Techniques – On-line Exercises and Integrating Skills into Different Kinds of Courses

15. Transactional Skills Training:  Opinion Letters 

Transactional Education:  What’s Next?

Emory Conference – June 2010

16. Contract Drafting in 90 Minutes 

17. Ethical Issues in Business and the Lawyer’s Role 

18. Simulations in Clinics, Contract Drafting, and Upper-level Courses 

19. All about the First Year of Law School 

20. Interdisciplinary Transactional Courses 

21. Legal Writing Professors Morphing into Contract Drafting Professors 

22. Negotiations 

23. Just Exactly What Does a Transactional Lawyer Do? 

24. New Ways to Teach Drafting and Drafting Ethics 

25. Outcomes and Assessment 

26. Teaching Transactional Skills and Tasks Other than Contract Drafting

27. Innovative Transactional Pedagogies 

28. Teaching Transactional Skills and Law in an International Context 

29. Transactional Centers and Certificate Programs 

30. Bridging the Gap:  Integrating Skills into Doctrinal Learning 

31. Analyzing the Key Provisions of an Annual Report 

32. Demonstrating the Allocation of Risk 

33. Teaching Ethics in a Drafting Course 

34. Teaching Contract Drafting Using Real Contracts 

35. Upper-level Courses:  Three Exemplars

Workshop on Transactional Law

AALS 2009 Mid-Year Meeting

36. Integrating Transactional Law in the Traditional Courses

37. Transactional Scholarship in Business Associations Works-in-Progress

(a) Is Breaking Up that Hard to Do? Reverse Termination Fees and Board Fiduciary Duties in Private Equity Related Transactions

(b) How Complete Are Our Capital Markets? Assessing the Role of Financial Derivatives in Going-Private Transaction

(c) Should Partnership Tax Define “Merger” and “Division”? (And if So, How?)

(d) The Search for an Unbiased Fiduciary in Corporate Reorganizations

38. Concurrent Sessions

(a) Empirical Studies of Contracts

(b) Ethics and Social Responsibility of Business Transactions

(c) International

(d) Legal Profession

(e) Non-Profits

39. Methods of Scholarship

40. Innovations in Transactional Scholarship Works in Progress

(a) Information Flow and Fraud Interdiction: An Empirical Study of Law Firm Due Diligence

(b) Report on an Empirical Investigation of Outsourcing Agreements

(c) More than Merely Incidental: An Argument for Third Party Beneficiary Rights in Inner-City Redevelopment Contracts

41. Case Methods

42. Teaching Innovations

(a) Finance Transactions Concentration

(b) Mittal Steel in Liberia

(c) Teaching Transactional Business Law Skills through an Intellectual Property Lens

43. Small Groups on Teaching

(a) Real Estate Transactions

(b) Corporate and Finance

(c) Entrepreneurship and Intellectual Property

(d) International and Comparative 
Full-Time Faculty Members
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� See the scholarship listed at � HYPERLINK "https://owalegacy.emory.edu/owa/redir.aspx?C=078a73197f134440898925741354b0c3&URL=http%3a%2f%2fwww.entrepreneurship.org%2fEntrepreneurship-Law.aspx" \t "_blank" �http://www.entrepreneurship.org/Entrepreneurship-Law.aspx�.
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